[image: image1.png]


CE Mark Consultany Standard Contract Terms & Conditions


[image: image2.jpg]CE Mark Consultancy

Machinery Directive Specialists





1.0 
Definitions

Agreement means these terms and conditions and any special terms and conditions incorporated herein or included in the written proposal (if any). The special terms and conditions shall rank equally with these terms and conditions and in the case of conflict between them. The special terms and conditions shall have precedence over these terms and conditions.

Client' means a person company or other legal entity by whom work is commissioned.

CE Mark refers to CE Mark Consultancy.

Services' means the work, which is to be earned out under this Agreement and includes the supply of information and the provision of opinions.

Quotation' is the fixed price CE Mark will charge to provide the specified service. The quotation forms part of this Agreement. Where the price is based on information supplied by the Client CE Mark reserves the right to refuse to undertake the work or to issue a new Quotation if it transpires that the information supplied by the client is inaccurate or misleading.

2.0
Term. Termination

Either party may terminate this Agreement forthwith on written notice (except where breach of confidentiality has occurred in either side, in which case the agreement is terminated with immediate effect) to the other party at any time if: after the other party fails to perform or observe any provision of its part of this Agreements or, the other party becomes insolvent, or is unable to pay its debts when due or ceases to carry on business or a substantial part thereof, or has a receiver (administrative or otherwise) appointed over any part of its assets, or commits an act of bankruptcy or is adjudicated bankrupt or enters into liquidation whether compulsory or voluntary (except for the purposes of an amalgamation or reconstruction) or makes an arrangement with its creditors, or has its assets assigned or in the case of the Client only is engaged in a merger or amalgamation or a change in key management or a material change of control; at which point CE Mark shall be paid by the Client for all work done under the Agreement at CE Mark normal daily rates inclusive of profit margin plus a disruption charge of 10% of the Agreement value.

3.0
Prices

Quoted prices are valid for 30 days or such other period as indicated on the Quotation. Acceptance of the Quotation includes the acceptance of all the terms and conditions contained in this Agreement, which shall have precedence over any conditions contained in any order form, or other document of the Client and no variation shall be binding on CE Mark unless accepted in writing.

Where the quotation includes a daily rate that rate shall be for a seven and a half hour day during normal working hours, and any further time shall be charged at premium rates.

Taxes, including Value Added Tax are not included in prices and will be invoiced, if applicable as separate items at the prevailing rate.

Unless specifically stated in the Quotation, the cost of any travel and accommodation necessary to provide the service and of any collection, delivery and insurance in transit of any goods, samples or other materials will be charged in addition to the Quotation.

The price is fixed for the Service specified in the Quotation. Should an additional service be required or the specification of the work be changed during the provision of the service, CE Mark will make additional charges The Client will be advised of this and work will not proceed until these have been agreed in writing and an order number given against CE Mark terms and conditions.

The prices quoted do not include witnessing by the Client or the clients representative of any tests or calibrations. CE Mark may permit the witnessing of such tests or calibrations if requested in advance. There will be an additional charge to cover the scheduling and staffing implications of such arrangements.

Payment terms are 50% of the Quoted Price on receipt of Purchase Order, remaining 50% before delivery of final documentation invoiced in sterling (unless otherwise agreed in writing) free of all bank and other charges CE Mark may change credit terms without notice.

Full settlement will be required before work can commence. Failure to pay on time will result in the project being placed on hold. The Certificate or report will remain the property of CE Mark until payment in full is received.

Charges for Service not covered by this Agreement for work performed outside the normal working day at the Clients request and travel and expenses will be invoiced by CE Mark and paid by the Client as they are incurred at CE Mark standard rates.

If the Client fails to pay any sum when due or fails to perform under this or any other Agreement with CE Mark after 10 days written notice CE Mark may discontinue performance under these terms. CE Mark shall be entitled to recover the cost of all work performed under the Agreement to the date of termination, plus a disruption charge of 10% of the Agreement value expenses, costs of collection and legal fees, and interest on the amount due at the rate of 3% per annum above Santander base rate, calculated from the date due.

Where service has been discontinued under the above clause all future work under this Agreement may be undertaken only when the charges have been prepaid by the Client or against a bank guarantee.

If for any reason outside the control of CE Mark, the project is delayed for more than 3 months. CE Mark may invoice charges to date in excess of any initial payment made by the Client. CE Mark may also at their sole discretion terminate the Agreement whereupon further work will be the subject of a new agreement at the prices then prevailing.

4.0
Properties and Copyright Rights

CE Mark copyrighted materials; certificates and reports may not be copied for any purpose unless otherwise agreed in writing by CE Mark.
Test and assessment programs, proposals and project plans supplied as part of this Agreement or in anticipation of it are confidential and may not be copied or

Shown to any third party, including but not limited to the purpose of obtaining other quotations, and all copyrights in them remain the property of CE Mark.
CE Mark undertakes to maintain strict confidentiality over any proprietary material provided by the Client or his agents for the purpose of obtaining certification. CE Mark also undertakes not to use or disclose any results of inspections, tests or assessments to any third party without written consent of the Client except as required by law.

Any certificate, declarations or reports issued as a result of any inspections, tests or assessments carried out under this Agreement remains the property of CE Mark. It may be revoked at any time on demonstration of just cause as judged by the Body granting CE Mark approval to certify, including but not limited to failure to permit any surveillance inspections to be performed as required from time to time and failure to pay all moneys due under the agreement, including subsequent surveillance visits.

No right to use, rely upon or display or use in any way whatsoever any certificate or report passes to the Client or his assigns until all moneys due under the Agreement have been paid to CE Mark.
5.0
Client's Responsibilities

To enable CE Mark to carry out the Service specified the Client should at his own expense undertake the following responsibilities as appropriate. CE Mark shall be excused from all liability for failure to provide Service to the extent that such failure arises from the Client's failure to observe its responsibilities detailed below.

The Client will deliver the equipment, samples, drawings or other requirements under the Agreement or before the date agreed between CE Mark and the Client, free of charge and at the client's cost.

The Client will supply CE Mark with such operating instructions, supplies and consumables as would be required in normal operation of any equipment submitted for calibration, test or examination.

The Client will supply all equipment and samples in a clean and safe condition commensurate with the work to be carried out. The Client will notify CE Mark if products or processes to which CE Mark staff or subcontractors will be exposed pose a potential health hazard and will provide any appropriate safety equipment. CE Mark may decline to undertake such work if in the sole opinion of its safety officer the work poses a threat to the health or safety of CE Mark staff or subcontractors, to buildings or to the environment. Electrical equipment submitted to CE Mark for calibration or testing may be tested for electrical safety before work proceeds. This testing as for the protection of CE Mark employees and does not relieve the Client of the responsibility of supplying equipment, which is in a safe condition and may not be relied upon for any other purpose.

The Client will appoint at least one contact that will be authorized by the Client to act on his behalf with regard to this Agreement on a day-to-day basis.

The Client will respond in a timely manner to any requests for information, operating instructions, additional samples, amendments to documentation or drawings or access to previous test data. Any delay may result in the overall project being rescheduled.

The Client is responsible for the security of any proprietary and confidential information contained within the instrument delivered to CE Mark and for maintaining a procedure external to any equipment supplied to reconstruct any lost or altered

The Client is responsible for all duties and taxes, which, may arise from the import or export whether permanent or temporary of products to or from the UK. Duty will be invoiced directly to the Client by the shipping agents, and CE Mark will not accept goods for temporary importation, which, require duty to be paid.

The Client will maintain an appropriate level of confidentiality and comply with the regulations of the service and will immediately return to CE Mark any certificate, which is revoked under the terms of this Agreement, and will amend all documentation so as not to imply that the certificate still exists.

Where work is carried out On-site the Client will afford safe and unrestricted access by CE Mark staff to the plant and will provide appropriate protective equipment and instructions and comply with all health and safety and similar legislation for the protection of CE Mark staff.

6.0
Warranty

CE Mark warrants that all Service provided under this Agreement will be carried out using reasonable skill and care, as laid down by National and International Standards and Accreditation organizations in default of which CE Mark will re-perform such Service at its own cost. CE Mark will not accept responsibility for any claims made for any loss, consequential or otherwise, expense or damage arising out of Service performed unless CE Mark is proved by law to have been grossly negligent.

CE Mark liability under this clause shall be in lieu of any warranty or condition implied by law as to quality or fitness for any particular purpose and to the extent permissible by law all other warranties or conditions expressed or implied by statute or otherwise are excluded.

CE Mark warrants that it has complied with the duties of a test and certification company contained in the Health and Safety at Work (1974) Act in performing any Service under this Agreement to which they apply.

Any expressions of opinion concerning compliance or otherwise of equipment with Section 6 of the Health & Safety at Work (1974) Act or any extension thereof are not material to this Agreement, and are not warranted to he either accurate or complete statements of fact.

7.0
Limitation of Remedies and Liability

The remedies provided herein shall be the client's sole and exclusive remedies.

Unless expressly agreed CE Mark will not be liable for performance delays or for non-performance due to causes beyond is reasonable control.

Nothing in this Agreement may be taken as any warranty to issue a certificate.

The provision of a test report or certificate of conformance in no way infers an approval of the product by CE Mark.
Except as provided in this Agreement CE Mark shall not be liable to the Client for any direct losses: or indirect, special or consequential losses including but not limited to loss of anticipated profits, data, business, revenue, goodwill, or anticipated savings howsoever based.

CE Mark accepts no liability for any work done or expenditure incurred by the Client in anticipation of the issue of a report or certificate. Whether based on opinions expressed by CE Mark or not.

No government procurement regulations or Agreement clauses are binding on either party unless required by law or mutually agreed.

Notwithstanding the above CE Mark total liability under this Agreement (arising from Agreement, negligence or howsoever) for anyone event or series of events shall not exceed the fee earned by CE Mark under the Agreement.

The Client hereby agrees to indemnify CE Mark, its employees, agents and subcontractors against all damages losses, liabilities, actions, claims, expenses and costs whatsoever in respect of any claim that may be made against CE Mark, its employees, agents or subcontractors by any third party that may arise out of the provision of the Service or the clients failure to perform its obligations hereunder. This indemnity will survive the termination of this Agreement.

Any delivery date or period referred to in the Quotation or in subsequent agreements, is an estimate only and such dates or periods shall in no circumstances he construed as being of the essence of the agreement.

CE Mark accepts responsibility for normal safeguarding of the client's property whilst on CE Mark premises. It does not accept and is indemnified by the Client against any risk in the service performed or which cannot he reasonably foreseen, or those resulting from inaccurate or inadequate specification of the equipment provided or from defective condition of the equipment.

8.0
General

Any disputes arising in connection with this Agreement will he governed by the laws of England and Wales. The parties agree to submit to the jurisdiction of the United Kingdom courts.

If at any time any question, dispute or difference shall arise between CE Mark and the Client in connection with these terms and conditions either may request that it should be referred to the arbitration of a person to be mutually agreed upon, or failing agreement, of some person appointed by the President of the Law Society for the time being. Such request shall be deemed to be a submission to arbitration within tire meaning of the Arbitration Act 1950 or any statutory modification or reenactment thereof. In the case of certification the appeals procedure laid down in the regulations shall apply in place of the above.

Any term of this Agreement, which is held to be invalid, will be deleted but the remainder of these terms will not be affected.

Neither party may assign any rights or obligations under this Agreement without prior consent of the other party. Notwithstanding this CE Mark may appoint subcontractors to perform testing and assessment services as required for the furtherance of the project.

This Agreement constitutes the entire Agreement between CE Mark and the Client relating to transactions hereunder and supersedes any previous communications representations or additional or different terms and conditions. The client's additional or different terms and conditions will not apply. The client's delivery of equipment or acceptance of commencement of service will constitute acceptance of these terms and conditions, which may not be changed except by an amendment signed by an authorized representative of each party.

All work is undertaken in accordance with the requirements for certificate holders as dictated by the in the CE Mark Quality Manual.

In the event that the equipment is shown not to comply with the relevant standard the Client will be informed and given opportunity to rectify the failing.

Equipment requiring certification may be subject to destructive tests. Samples will be disposed of by CE Mark or returned to the Client at the Client's cost.

Where the testing and assessment process is interrupted by redesign of the product or delays on the part of the Client, CE Mark will use its best endeavors to maintain the progress of the project. However, due to other loading pressure on the resources it may not he possible to recommence work on a project immediately it becomes available. CE Mark accepts no liability for such delays in recommencing the project.

Products are tested in the manner prescribed by the appropriate Standard and information provided by the Client. Specific tests may be omitted or alternative tests conducted at the discretion of the Test Engineer when a suitable Engineering judgment can be made.

Tests are conducted in suitable laboratory conditions with suitably calibrated equipment; however, the repeatability of the test is not specified unless requested.

Results of tests are for the specific equipment tested on the day. Test results in no way infer that all subsequent equipment will produce identical results.
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